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THE FEDERAL CHILD-LABOR LAW 

THE QUESTION OF ITS CONSTITUTIONALITY 

THE Child-Labor Law enacted by Congress at the last ses- 
sion is a step farther in regulation and a step farther in 
the assertion of congressional power than has ever before 
been undertaken. Doubts of its constitutionality have been ex- 
pressed. Most lawyers agree that this legislation stretches to 
the limit of its elasticity the commerce clause of the Constitution. 
The statute will be tested in the courts, and while no one may 
with certainty foretell the ultimate conclusion, or what has 
more irreverently been called the last guess, a review of some 
of the Supreme Court's interpretations may be suggestive. 

As introductory to a consideration of the statute, it may be 
noted that the courts in construing it will look only to the stat- 
ute itself. It is, of course, common knowledge that the statute 
was designed to restrain and abolish the employment of child 
labor in mines and factories. But the motives of the individual 
members of Congress actuating them in enacting a statute are 
not subject to inquiry. 1 Public policy and expediency have 
formulated a legal fiction that the motives of legislators are con- 
stitutional and pure. And, however violent a presumption this 
seems, it is no less conclusive. The statute must stand or fall 
by itself. 

So we are brought squarely to the question : Is the statute a 
regulation of interstate commerce? 

The commerce clause of the Constitution is the soul of 
brevity. It reads: "Congress shall have the power ... to 
regulate commerce with foreign nations, and among the several 
States, and with the Indian Tribes." a This is the warrant for 
all the power Congress may exercise over interstate commerce. 
It is the source of all congressional sovereignty over that subject. 

'United States v. Des Moines etc. Co., 142 U. S. 510, 544; Amy v. Watertown, 
130 U. S. 301, 319; Weber v. Freed, 239 U. S. 325, 333. 

* Article I, section 1. 

5>9 



5 20 POLITICAL SCIENCE QUARTERLY [Vol. XXXI 

And every act of sovereignty must be authorized by this charter. 
Any act not authorized by this delegation of power is uncon- 
stitutional. It is at once evident, therefore, that Congress has no 
power of regulation (for the purpose of this inquiry) outside of 
interstate commerce, and within interstate commerce its power 
is only the power to regulate. So there are two things it is 
essential to define — interstate commerce, and the power to 
regulate. 

I. Interstate commerce. Interstate commerce has a current 
meaning quite clear, but in its legal aspect its boundaries are 
sometimes shadowy. Its extent is sometimes described as a 
domain, or a sphere, or a zone. But it should be remembered, 
in using these figures of speech, that its boundaries are not like 
territorial boundaries. Interstate commerce exists relatively. 
We may imagine it as being comprised in a kind of magic circle. 
Within the circle is the power of Congress. Without the circle, 
the power vanishes, like that of the magician of the fairy tale. 

Traffic between the states, or intercourse, is fundamentally 
commerce. 1 But the instrumentalities of that traffic also come 
within the scope of interstate commerce, and the instrumentalities 
of instrumentalities. For example, an interstate carrier is an 
instrumentality. A workman carrying a bolt to repair a bridge 
on the line of an interstate carrier is also an instrumentality. 2 
The chain of dependencies is endless. It is like the House that 
Jack Built. Cause and effect are followed and embraced with 
a relentless logic. If the connection exists, the magic circle 
envelops it, and the jurisdiction attaches. 

Inasmuch as interstate commerce exists relatively, the same 
instrumentalities may engender rights and duties within and 
without the circle of interstate commerce. This results in a 
dual control over the same agencies in their different spheres. 

A freight car loaded with goods shipped between intrastate 
points must be equipped with the safety appliances Congress 
has required, if the train is an interstate train. 3 The rate charged 

'Gibbons v. Ogden, 9 Wheaton 1, 189. 

2 Pederson v. Delaware L. and W. R. Co., 229 U. S. 146. 

3 Southern Railway Co. v. United States, 222 U. S. 20. 
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for the goods in the same car is not within the congressional 
power. A brakeman on the car may claim the protection of 
the Employers' Liability Act and the Hours of Service Act, 1 
because his duties are within the interstate movement. A 
caretaker of the goods, if employed by the same carrier, may 
not claim these safeguards. These examples may illustrate how 
the same instrumentalities in their relative spheres come within 
and without the magic circle. An instrumentality, it is seen, 
leads a Dr.-Jekyl-and-Mr.-Hyde existence. 

In some instances it may seem at first glance that the power 
of Congress extends beyond the circle of interstate commerce 
for the purpose of removing obstructions. For example, intra- 
state rates are not within the sphere of interstate commerce, and 
are specifically excepted from the jurisdiction of the Interstate 
Commerce Commission. But if an intrastate rate produces 
unjust discrimination against interstate rates, the regulatory 
power removes the discrimination. 2 But it is the injection of 
the discrimination, or the obstruction, into the magic circle that 
enables the regulatory power to operate. The regulatory power 
exercises no other sovereignty over the obstruction except to 
abolish the obstructive feature. It does not seek to regulate it 
or govern it in any other way. The foreign matter comes under 
the regulatory power only to the extent of its interference. As 
soon as the interference, or obstruction, has been removed, the 
foreign matter is no longer within the domain of interstate com- 
merce, and consequently no longer subject to the regulatory 
power. 

This power is very different from a power exerted over an 
instrumentality of an instrumentality, as above described, for 
in the latter case the subject itself, so far as it extends into the 
sphere of interstate commerce, is under all the regulatory power 
of Congress. In the former case the subject-matter is not 
considered as a part of interstate commerce, and the general 
regulatory power does not attach. It simply abolishes the 
obstruction. 

'New York Central R. R. v. Carr, 238 U. S. 260. 

2 Houston, East & West Texas Ry. Co. v. United States, 234 U. S. 342. 
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This attempt to define the extent of interstate commerce 
may strike a layman as a fine example of the legal quibble. 
But if it be remembered that Congress is a body of strictly 
limited powers, and that it exercises no powers save those spe- 
cifically delegated to it, it will be seen that these boundaries of 
interstate commerce are the limitations upon the power of Con- 
gress, and must be borne in mind in considering the child- 
labor statute. 

II. The power to regulate. In the past the power of Con- 
gress to regulate has been asserted under three theories of 
regulation. 

I. The direct regulation of traffic and its instrumentalities. 
In Northern Securities Co. v. United States 1 Mr. Justice Har- 
lan said : 

Again and again this court has reaffirmed the doctrine announced 
in the great judgment rendered by Chief Justice Marshall for the court 
in Gibbons v. Ogden, 9 Wheat. 1, 196, 197, that the power of Con- 
gress to regulate commerce among the states and with foreign nations 
is the power " to prescribe the rule by which commerce is to be gov- 
erned. ' ' 

These rules for the government of commerce have been pro- 
mulgated by Congress in various statutes to promote the effi- 
ciency of instrumentalities, and generally to aid and foster inter- 
state traffic. The following statutes are examples : The Act to 
Regulate Commerce (establishing the Interstate Commerce 
Commission) ; The Act prohibiting carriers from transporting 
their own commodities ; * the Safety Appliance Acts ; 3 the 
Hours of Service Act ; * the Employers' Liability Act ; s the 

1 193 U. S. 17S, 335. See also Gilman v. Philadelphia, 3 Wall. 213, 225; County 
of Mobile v. Kimball, 102 U. S. 691, 696; Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 196, 204. 

'Sustained in United States v. Delaware & Hudson Co., 213 U. S. 366. 

'Sustained in Southern Railway Co. v. United States, 222 U. S. 20, 27. 

4 Sustained in Baltimore and Ohio R. R. Co. v. Interstate Commerce Commission- 
221 U. S. 612. 

'Sustained in Mondou v. New York, New Haven and Hartford Railroad Co., 223 
U. S. 1. 



No. 4] THE FEDERAL CHILD-LABOR LAW 523 

Boiler Inspection Act ; the Transportation of Explosives Act ; 
the Animal Industry Act ; I the Act preventing payment of 
seamen's wages in advance." 

2. The regulation of interstate commerce by the removal of 
obstructions. This power may be exercised when the naviga- 
bility of a navigable stream is impaired by an obstruction in a 
tributary stream, which is itself not navigable, and not within 
the regulatory power.3 The example of intrastate rates dis- 
criminating against interstate rates has been cited above. 4 The 
case of In Re Debs 5 is a further illustration. 

3. The regulation of interstate commerce by the exercise of 
a police power for the protection of morals and health. This 
police power has been exercised in the following statutes : The 
Wilson Act (regulating the shipment of intoxicating liquors;) 6 
The Food and Drug Act; t The White-Slave Act; 8 The Lot- 
tery Act.' 

Under one of these theories of regulation the Child-Labor 
Law must come. There is current the opinion that it falls 
under the exercise of police power. 

Congress has no general police power. It may exercise a 
police power only over a subject-matter already under its juris- 
diction by virtue of some authority delegated to it by the 
Constitution. And the exercise of any police power by any 
sovereignty must be in respect to a matter or thing menacing, 
threatening, harming or injuring the morals, health or welfare 
of that sovereignty's subject. Police power is not arbitrary 
power. It has limitations which must not be over-stepped. 
Therefore to uphold the Child-Labor Law under the theory of 

1 Sustained in Reid v. Colorado, 187 U. S. 137. 

2 Sustained in Patterson v. The Eudora, 190 U. S. 169. 

3 United States v. Rio Grande Irrigation Co. , 1 74 U. S. 690, 709. 

4 See n. 2, p. 521, supra. 
5 IS8U. S. 564. 

8 Sustained in In re Rahrer, 140 U. S. 545. 
'Sustained in Hipolite Egg Co. v. United States, 220 U. S. 45. 
8 Sustained in Hoke v. United States, 227 U. S. 308. 
'Sustained in Champion v. Ames, 188 U. S 321. 
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police power, it must be clear that interstate commerce, (the 
domain over which Congress has a sovereignty) is menaced. 

Child labor is an undoubted menace to health and morals, 
but the menace has a locality. Can the menace be said to exist 
during the transportation of the child-labor product? It cannot 
be said that the products of child labor are so tainted by their 
unhappy origin that during transportation they constitute a 
menace to morals or health. The menace exists where the 
child labor is employed. 

The exercise of the police power in prohibiting the use of 
interstate transportation for such products will operate of course 
as a deterrent. But it seems clear that thereby the police power 
becomes operative outside of the domain of interstate com- 
merce. And beyond the borders of that domain the police 
power of Congress, like the king's writ beyond his kingdom, 
does not run. 

The distinction between the Child-Labor Law and the Food 
and Drug Act, or the White-Slave Act, is obvious. In the 
commerce regulated by these latter acts, the product during 
transportation is tainted, or the immoral purpose is being con- 
summated during transportation, and the menace or wrong 
exists in the sphere where Congress is supreme. In the Lottery 
Case the transportation of the lottery ticket was a part of the 
crime, and the menace to morals existed during transportation. 
The menace in the case of child labor is over and done with 
when the product is manufactured. The offense to morals or 
health has been completed and cannot reasonably be said to 
attach to the inanimate object. Its venue was the place of 
manufacture. The product has become dissociated and dis- 
connected from its parentage. The umbilical cord has been 
cut. When the product enters the domain of interstate com- 
merce no menace to health or morals exists. 

The statute cannot come under the second theory outlined 
above. A process of manufacture cannot obstruct or injuri- 
ously affect interstate commerce when the product of that pro- 
cess is indistinguishable from the product of other processes. 
So we must look to the first theory of regulation to find a 
warrant for the statute under consideration. 
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So far, Congress has attempted to regulate traffic and the 
instrumentalities of traffic only for the purpose of promoting 
the safety, efficiency and general welfare of interstate commerce. 
It has never claimed an arbitrary power of promulgating rules 
that do not tend to promote the objects above named. 

It has been said that the Commodities Clause of the Hepburn 
Act does not come under this theory of regulation. But an 
examination of that statute shows it was undoubtedly enacted 
to promote the welfare of interstate commerce. 

In the case of New Haven R. R. v. Interstate Commerce 
Commission, 1 the court held that a carrier would not be per- 
mitted to fulfill a contract to sell and deliver coal at a price 
less than the cost of the coal at the mines, plus the legal 
rate of transportation. Otherwise, by buying and selling com- 
modities, and as an incident hauling its own commodities free, 
the carrier might disregard in effect all the laws against re- 
bating and unjust discriminations, under the veil of buying 
and selling. The power to prohibit this commercial activity, 
which threatened that equality of treatment which the Act to 
Regulate Commerce was passed to foster, was held to be within 
the regulatory authority. When the Commodities Clause was 
attacked in United States v. Delaware & Hudson Co.,* the 
reasoning in the New Haven Case was referred to in sustaining 
the statute. 

It is, therefore, beyond question that the Commodities Clause 
is a regulation of an instrumentality for the purpose of pro- 
moting the efficiency and welfare of interstate commerce. There 
can be little if any analogy between the Commodities Clause 
and the Child-Labor Act. 

In the case last cited, 3 the Chief Justice declared that if cer- 
tain contentions of the government were sound, it would be- 
come necessary for the court to determine the grave constitu- 
tional question 

whether the power of Congress to regulate commerce embraces the 
authority to control or prohibit the mining, manufacturing, production 

«2ooU. S. 361. '213 U. S. 366. 

3 United States v. Delaware & Hudson Co., 213 U. S. 366, 406. 
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or ownership of any article or commodity, not because of some inher- 
ent quality of the commodity, but simply because it may become the 
subject of interstate commerce. 

The court found it unnecessary to answer this question. But 
is not this the question which the Child-Labor Act presents? 

Even in so far as Congress has gone, the framers of the Con- 
stitution would no doubt be amazed at the extent to which 
regulation has been stretched. But the Constitution is a more 
elastic instrument than is commonly believed. Lord Bryce 
pointed out in his American Commonwealth that" the American 
Constitution has necessarily changed, has changed in the spirit 
with which men regard it, and therefore in its own spirit." And 
he quotes the language of Judge Cooley : " For practical pur- 
poses the Constitution is that which the government in its several 
departments and the people in the performance of their duties 
as citizens, recognize and respect as such ; and nothing else is." 

In 1807—8, Congress enacted the Embargo Laws, prohibiting 
foreign commerce. The Supreme Court never passed upon 
their validity, but Chief Justice Marshall in Gibbons v. Odgen z 
inferentially affirmed them by way of obiter dicta. Regulation 
ordinarily does not mean prohibition or total destruction. But 
as early as 1807 the extension of the definition seems to have 
been begun. 

The general prohibition of commerce, if a valid exercise of 
the power of regulation, becomes important because of the 
lesser powers the greater one contains. For, if destruction and 
annihilation of commerce are warranted, it necessarily follows 
that any condition attached to the use of interstate trans- 
portation would be warranted. If Congress may deny the 
privileges of interstate commerce to all commodities, it may 
name any conditions under which those commodities may use the 
privilege. This power of general prohibition was asserted for 
the government in the argument of Assistant Attorney-General 
James M. Beck in the Lottery Cases. 2 But the court upheld the 
statute without affirming this greater power. But in looking to 

'9 Wheaton I, 190. 

'Champion v. Ames, 188 U. S. 321, 341. 
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the Embargo Laws as precedents, two objections will be urged : 
First, that they were enacted under the power to regulate foreign 
commerce, and this power is different from the power to regu- 
late interstate commerce ; and second, that the due-process 
clause of the Constitution would invalidate embargoes on inter- 
state commerce. 

The language in the Constitution delegating to Congress the 
powers to regulate foreign and interstate commerce is the same. 
The two subject-matters to be regulated are coupled in the same 
clause, the objects of a common predicate. In a long line of 
decisions culminating in the Lottery Case, the Supreme Court 
declared the two powers to be the same. 1 In a later case 3 the 
court intimates there may be a difference, and this view is 
quoted with approval in Weber v. Freed. 3 The difference, if it 
exists, has never been analyzed or defined. 

It is submitted that there is no difference between the two 
powers of regulation. When the power is exercised over for- 
eign commerce, it is frequently mingled with other powers — 
the power to levy imposts, the treaty-making power, a power 
inherent in sovereignty, as for example, the power to exclude 
aliens. 4 If the power to regulate foreign commerce is consid- 
ered separately, it seems impossible to define it differently from 
the power to regulate interstate commerce. 

No person may be deprived of his life, liberty, or property 
without due process of law, and private property may not be 
taken for public use without just compensation. This constitu- 
tional limitation has been advanced against almost every regu- 
lation of interstate commerce Congress has enacted. The due- 
process clause is a limitation upon direct taking of private 
property. It is not a limitation upon any congressional power 

1 Brown v. Houston, 114 U. S. 622, 630; Bowman v. Chicago Ry.Co., 125 U. S. 
465, 482; Crutcher v. Kentucky, 141 U. S. 47, 58; Pittsburgh Coal Co. v. Bates, 
156 U. S. 577. 587- 

2 Buttfield v. Stranahan, 192 U. S. 470. 

3 239 U.S. 325. 

4 This power to exclude aliens was by the earlier decisions based on the commerce 
clause. But the later and sounder view places it as a power inherent to sovereignty. 
Turner v. Williams, 194 U.S. 279; Fong Yue Ting v. United States. 149 U. S. 698. 
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whose exercise indirectly affects property rights. This is nec- 
essarily true, because we can scarcely imagine an exercise of 
congressional power that will not indirectly affect some property 
right of some individual. If the due-process clause were not 
limited in its restrictive effect to a direct taking of property, 
congressional legislation would be strangled. 

Property rights, like all other legal rights, are not absolute. 
They are all subject to restrictions by the exercise of the lawful 
powers of government. And when those powers lawfully exer- 
cised indirectly restrict or injure property rights, this conse- 
quential result does not invalidate the power so exercised. 

In Knox v. Lee, the Supreme Court said : 

That provision [the due-process clause] has always been understood 
as referring only to a direct appropriation, and not to consequential 
injuries resulting from the exercise of lawful power. It has never been 
supposed to have any bearing upon or to inhibit laws that indirectly 
work harm and loss to individuals. A new tariff, an embargo, or a 
war, may inevitably bring upon individuals great losses; may, indeed, 
render valuable property almost valueless. They may destroy the work 
of contracts. 1 

This doctrine has been reaffirmed ana even strengthened in 
numerous decisions." In the cases cited, property rights were 
destroyed, and contractual obligations not only impaired but 
nullified, yet the court scouted the idea that the due-process 
clause would invalidate the regulations. It is one of the prin- 
ciples of constitutional law that the Supreme Court has consis- 
tently followed with a marked unanimity of opinion. 

It is doubtful if there exists a property right to engage in 
interstate commerce. It has been held squarely that there is no 
property right to engage in foreign commerced But if such a 
right as to interstate commerce exists, must it not be only a 

1 12 Wall. 457, 551. 

2 Union Bridge Co. v. United States, 204 U. S. 364, 400; Louisville & Nashville R. 
R. v. Mottley, 219 U. S. 467, 480; Addystone Pipe & Steel Co. v. United States, 
175 U. S. 211, 229; Scranton v. Wheeler, 179 U.S. 141, 162; Greenleaf Lumber 
Co. v. Garrison, 237 U. S. 251. 

3 Buttfield v. Stranahan, 192 U. S. 470, 493. 
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right to engage in interstate commerce lawfully regulated ? So, 
if the regulation be lawful, the property right has existed subject 
to the regulation. And to assail the validity of the regulation 
by the due-process clause is to argue in a circle. 

The validity of the Child-Labor Law depends upon the 
power of Congress to control interstate commerce to the extent 
of general prohibition. Under no other theory can the Act 
be construed a regulation. The assertion of power by Congress 
to attach any condition it sees fit to the privilege of engaging 
in interstate commerce is a step further in regulation than the 
courts have yet sustained. Indeed, in one opinion the posses- 
sion of such a power is inferentially denied. In Adair v. United 
States, 1 a statute making it a misdemeanor for an interstate car- 
rier to discharge an employee because of his membership in a 
labor union was held unconstitutional. " Manifestly," said Mr. 
Justice Harlan, 

any rule prescribed for the conduct of interstate commerce, in order 
to be within the competency of Congress under its power to regulate 
commerce among the states must have some real or substantial relation 
to or connection with the commerce regulated. But what possible 
legal or logical connection is there between an employee's membership 
in a labor organization and the carrying on of interstate commerce? 

It is doubtful if this one interpretation will have a great deal of 
weight with the Supreme Court as it is now constituted. The 
trend of modern opinion — the trend of that spirit with which 
men regard the Constitution — is against limitations. 

The doctrine that Congress may prescribe any rule or attach 
any condition to the privilege of interstate commerce is con- 
venient for the present purposes of humanity, but not without 
its dangers. If Congress may thus indirectly regulate processes 
of manufacture, it may indirectly regulate conditions under 
which agricultural pursuits are followed. Would it not follow 
that Congress could prohibit the transportation of cotton pro- 
duced in a state whose suffrage laws excluded negroes; or 
prohibit the transportation in interstate commerce of articles 

1 208 U.S. 161. 
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manufactured in a state whose suffrage laws excluded women ; 
or prohibit the transportation in interstate commerce of pro- 
ducts of any state whose marriage and divorce laws did not 
conform to a certain standard? 

Congress would become possessed of a power of indirectly 
regulating the domestic affairs of a state that would render the 
remnants of states- rights a nullity. Interstate commerce would 
be a weapon against which no state government could prevail. 
The child-labor statute brings sharply into view the old conflict 
between the two theories of government — centralization and 
states-rights. It may mark the end of a century of irreconcil- 
able opinions. 

Henry Hull. 

Law Division, Interstate Commerce Commission. 



THE FEDERAL CHILD-LABOR LAW 

ANOTHER VIEW OF ITS CONSTITUTIONALITY 

ANY consideration of the constitutionality of the federal 
Child-Labor Law x may well begin with an admission 
that Congress cannot directly prohibit the employment 
of children in a mining or manufacturing industry within a state. 
However much the Knight case 3 may have been undermined 
by more recent decisions,' its distinction between production 
and commerce is still effective to prevent direct congressional 
regulation of manufacturing and production as distinguished 
from sale and transportation. This admitted lack of power 
directly to prohibit child labor is not, however, conclusive 
against congressional regulation affecting the employment of 
children. Neither the Knight case, nor any other decision of 
the Supreme Court, has ever held that Congress could not, in 
the exercise of its power over commerce, affect the conditions 
under which manufacturing is carried on within a state. Not- 
withstanding the lack of power to regulate intrastate railroad 
rates, Congress may affect such rates through a regulation of 
interstate rates. 4 In like manner, Congress may, and frequently 
does, indirectly affect conditions of manufacturing. The im- 
munity from congressional action which is sometimes sought for 
manufacturing would require an amendment to the Federal 
Constitution declaring that under no circumstances shall an act 
of Congress affect conditions of production within a state. 

In the absence of such a negation of power, Congress may 
accomplish indirectly what it may not be able to do directly. 
There is nothing in the manufacture of goods, any more than 
in the other conditions and relationships involved in personal 

1 Chapter 432, Acts of Congress of 1916. 

2 United States v. E. C. Knight Co. (1895) 156 U. S. 1. 

3 Addystone Pipe and Steel Co. v. United States (1899) 175 U. S. 211. 

4 Minnesota Rate Cases (1913) 230 U. S. 352, 399; Houston, East and West 
Texas R. Co. v. United States (Shreveport Rale Case) (1914) 234 U. S. 342. 

S3i 
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actions within a state, which excludes the possibility of indirect 
regulation by Congress. Congress had no power to prohibit 
the conduct of lotteries, but a congressional prohibition of inter- 
state commerce in lottery tickets was upheld by the Supreme 
Court and had the effect of practically abolishing lotteries; 1 
Congress had no power directly to regulate the quality of food 
and drugs manufactured or sold within a state, but acts of Con- 
gress prohibiting interstate commerce in adulterated or mis- 
branded food or drugs have been upheld by the courts, and 
have in a large measure prevented the manufacture of impure 
foods and the sale of misbranded foods ; J Congress had no 
power to prohibit the use of poisonous phosphorus in the man- 
ufacture of matches, but an act of Congress placing a prohibi- 
tive tax on phosphorus matches has had the effect of driving 
poisonous phosphorus out of the match factories of the country. 3 
These and many other instances of prohibitions of interstate 
commerce and of regulations under the guise of taxation estab- 
lish beyond all doubt the power of Congress to reach condi- 
tions and accomplish results by indirect action, which admittedly 
it cannot reach and accomplish by direct action. 

The constitutionality of a prohibition of interstate commerce 
depends on the interpretation to be given to the commerce 
clause and to the Fifth Amendment to the Federal Constitution. 
The commerce clause determines the jurisdiction over commerce 
which has been delegated to Congress as distinguished from 
that which has been reserved to the states. The Fifth Amend- 
ment determines the extent to which the federal government in 
the exercise of its delegated powers is controlled by the right 
of the individual — not the state — to insist that the federal action 
shall not deprive him of life, liberty or property without due 
process. 

In determining the respective jurisdictions of the federal 

■Act of 1895, held constitutional in Champion v. Ames (1903) 188 U. S. 321. 

'Act of June 30, 1906 (34 Stat. 768, Ch. 3915) interpreted and its penalties en- 
forced in Hipolite Egg Co. v. United States (1911) 220 U. S. 45, and United States 
v. Lexington Mill and Elevator Co. (1914) 232 U. S, 399; see also Seven Cases v. 
United States (1916) 239 U. S. 510. 

'Act of April 9, 1912 (37 Stat. 81). 
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government and the states over commerce, we are confronted 
with the necessity of ascertaining, first, what is " commerce 
among the several states " and, second, what is included within 
the power " to regulate." Mr. Hull's article contains an inter- 
esting description of the extreme limits of interstate as distin- 
guished from intrastate commerce. The cases involving this 
problem are interesting and might be controlling if Congress 
had legislated directly to prohibit the employment of children 
in industries carried on within a state. Then, as in the Adair 
case, 1 and the Employers' Liability Cases," the question would 
have been whether the conditions and relationships regulated 
were included within the field of " commerce among the several 
states." But Congress did not directly prohibit the employment 
of children ; it simply prohibited the transportation in interstate 
commerce of specified goods. These goods undoubtedly are 
articles of commerce. They are by the Act excluded from 
commerce " among the several states." Can there be any 
doubt that the carriage of these goods from one state to another 
is interstate commerce, and, if it is, does it not follow that the 
only question under the commerce clause, raised by the Child- 
Labor Law, is the extent of the power to regulate? 

Does the power to regulate include the power to prohibit, 
and, if so, what are the limitations, if any, on the power to pro- 
hibit with relation, either to the nature of the persons or goods 
excluded from interstate commerce, or the purposes actuating 
such exclusion? The power of Congress to prohibit foreign 
commerce was recognized early in our history and has been 
frequently exercised. This recognition of power to prohibit 
foreign commerce drawn from a delegation of power " to regu- 
late " such commerce is important when considering prohibi- 
tions of interstate commerce, because, as the Supreme Court 
has said, " the grant is conceived under the same terms and the 
two powers are undoubtedly of the same class and character 
and equally extensive." 3 The Supreme Court has also said : 

1 Adair v. United States (1907) 208 U. S. 161. 

* 207 U. S. 463. 

8 Bowman v. Chicago and Northwestern Ry. (1888) 125 U. S. 465, 482. 
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" It has frequently been laid down by this court, that the power 
of Congress over interstate commerce is as absolute as it is over 
foreign commerce." ' If this is true, it follows that these author- 
ized congressional prohibitions of foreign commerce are prece- 
dents in support of congressional prohibitions of interstate 
commerce. This is not to say that in the exercise of its power 
to prohibit interstate commerce Congress may exercise the same 
arbitrary power of prohibition which has been sustained in the 
field of foreign commerce. Congress may exercise an arbitrary 
power of prohibition of foreign commerce, because it has been 
held that the individual has no right to engage in foreign com- 
merce which will be protected under the Fifth Amendment. 
The individual has, however, a right to seek an interstate mar- 
ket, and this right Congress cannot take from him, except by 
due process. 3 To hold, therefore, that prohibitions of foreign 
commerce are precedents in support of prohibitions of interstate 
commerce, does not mean that Congress may prohibit as freely 
in the field of interstate commerce as in the field of foreign 
commerce. The reason for the difference, however, is found, 
not in the commerce clause defining the federal power over 
commerce, but in the Fifth Amendment limiting the power of 
Congress to affect the private rights of the individual. 

The power of Congress to prohibit interstate commerce, while 
supported by the precedents establishing the right to prohibit 
foreign commerce, is not dependent upon them. The Supreme 
Court has sanctioned congressional prohibitions of the shipment 
or transportation in interstate commerce of lottery tickets, 
obscene literature and adulterated or misbranded food or drugs. 
It has held constitutional the Mann Act, prohibiting the trans- 
portation of women in interstate commerce for immoral pur- 
poses, 3 and it has upheld the equivalent of prohibition of 
interstate transportation of intoxicating liquors. 4 We must, 

'Crutcher v. Kentucky (1891) 141 U. S. 47, 57. 

2 See nole I, p. 539, infra. 

3 Act of Congress, June 25, 1910, held constitutional in Hoke v. United States 
(1913) 227 U. S. 308. 

4 The Wilson Act, held constitutional in In re Rahrer (1891) 140 U. S. 545, and 
the Webb-Kenyon Act, interpreted in Adams Express Co. v. Kentucky (1914) 238 
U. S. 190. 
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therefore, take it as established, that the power to " regulate 
commerce among the states " includes, under some circum- 
stances at least, the power to prohibit such commerce. 

What are the circumstances under which interstate commerce 
may be prohibited ? This power might have been confined to 
the advancement of interstate commerce or the protection of 
its instrumentalities. The Supreme Court might have ruled 
that prohibitions of interstate commerce would be sustained only 
when they exclude dynamite, diseased cattle or other things or 
persons dangerous or detrimental to interstate commerce or its 
instrumentalities. The Supreme Court, however, has not seen 
fit thus to limit the power of Congress to prohibit commerce. 
It has sustained many prohibitions enacted, not for the protec- 
tion or advancement of commerce, but solely in the interest of 
promoting the public health or welfare. It was this authoriza- 
tion of the use of congressional prohibitions of interstate com- 
merce in specified persons or things in the interest of the 
betterment of conditions in the community which made possible 
such legislation as the Child-Labor Act. 

As early as 1808 it was said : " The power to regulate com- 
merce is not to be confined to the adoption of measures ex- 
clusively beneficial to commerce itself, or tending to its advance- 
ment, but in our national system as in all modern sovereignties 
it is also to be considered as an instrument for other purposes 
of general policy and interest. " ■ While this remark was made 
in a case involving foreign commerce, recent cases have demon- 
strated that it is equally true in the field of interstate commerce 
that the power of Congress may be used " as an instrument for 
the purposes of general policy." In the Lottery Case the court 
said: 

If a state when considering legislation for the suppression of lotteries 
within its own limits may properly take into view the evils that inhere 
in the raising of money in that mode, why may not Congress, invested 
with the power to regulate commerce among the several states, provide 
that such commerce shall not be polluted by the carrying of lottery 
tickets from one state to another? 2 

'United States v. Williams (1808) 18 Fed. Cases 614. 
"Champion v. Ames, supra, p. 532, n. 1. 
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Lottery tickets were harmless articles of commerce ; there was 
nothing dangerous or immoral in transporting them from one 
state to another. They were innocent articles, the only harm 
in which consisted in the fact that they were the instrumental- 
ities of a gambling transaction. Congress prohibited their 
transportation, not with a view to protecting or advancing com- 
merce, but solely for the purpose of sustaining established 
standards of public morality and ideals of public welfare against 
the insidious effects of public gambling. The purpose of this 
prohibition was recognized by the court and it was sustained as 
a proper regulation of commerce. The principle underlying 
this case has been reaffirmed and applied to sustain an equally 
important prohibition of interstate commerce — the Mann White- 
Slave Act — where the congressional purpose was to prevent the 
use of the instrumentalities of interstate commerce to further 
practices contrary to public morals. 1 

Since the Supreme Court has gone thus far in supporting 
congressional prohibition of interstate commerce in the interest 
of public morality and public welfare, on what ground can the 
Child-Labor Act be distinguished and annulled ? The principal 
ground of distinction between the lottery and like cases, and 
the child-labor case, which has thus far been advanced, is that 
there is a difference between congressional prohibitions of com- 
merce to protect the consumer and congressional prohibitions 
to protect the producer. It is said that while Congress may 
look forward to protect the consumer against articles transported 
to him through interstate commerce, Congress may not look 
backward to protect the producer of articles which are later to 
be sold and transported in interstate commerce. In the latter 
case it is urged that the evil aimed at has been completed in 
the production of the goods which are offered for transporta- 
tion, and no additional evil may be expected to flow from their 
transportation to another state. 

This attempted distinction between protection of the con- 
sumer and protection of the producer finds no support either 
in the opinions of the Supreme Court or in the acts of Con- 

1 Hoke v. United States, supra, p. 534, n. 2. 
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gress. The Lacey Act * prohibiting interstate shipment of game 
killed contrary to state laws had for its obvious purpose, not 
the protection of the consumer, but the protection of the people 
or the hunters of the state of origin. The principal purpose of 
the White-Slave Act was to protect women and girls against 
that enslavement which might follow their interstate transporta- 
tion. Interstate transportation facilitated the accomplishment of 
the criminal purpose and thereby contributed to the possibility 
of serious wrong to persons in the jurisdiction from which the 
interstate journey took place. Under both of these acts, there- 
fore, it is not the community to which, but the community from 
which, the transportation occurred that received the most direct 
benefit from the legislation. Indeed, this attempted distinction 
between protection of consumer and protection of producer was 
evolved by the critics of the lottery case who sought vainly for 
some bar which would prevent further extensions of the federal 
power. Its proponents are standing on their political ideas of 
what ought to be in the Constitution rather than on what the 
Supreme Court has said is there. 

The fact is, these prohibitions of interstate commerce have 
been sustained, not because they protect the consumer or the 
producer, or the community at the beginning or at the end of 
an interstate journey; they were sustained by the Supreme 
Court as regulations of interstate commerce in the interest of 
protecting and advancing the public morals and the public wel- 
fare by suppressing gambling and the white-slave traffic. It 
was not the welfare of the consumer which justified the lottery 
prohibition ; it was the welfare of the nation. It was not the 
welfare of any individual which justified the Mann Act, it was 
again the welfare of the nation. If the national welfare is the 
real underlying justification for the indirect use of the commerce 
power in these cases, what is there in the fact that in the one 
case the public welfare is affected by what happens at the end 
of an interstate journey and in the other by what precedes that 
journey, which would justify holding the one a reasonable exer- 
cise of the commerce power for the protection of the public 

1 242 of the Criminal Code of the United States. 
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morals and the public welfare and the other an unreasonable 
interference with the reserved powers of the state ? 

Mr. Hull makes an interesting suggestion when he says that 
the power of Congress to regulate commerce in the interest of 
public health, safety, morals or welfare — i. e., the so-called 
police power of Congress — is limited to " a matter or thing 
menacing, threatening, harming or injuring the morals, health 
or welfare of that sovereignty's [Congress] subject." " There- 
fore," he says, " to uphold the Child-Labor Law under the the- 
ory of the police power it must be clear that interstate com- 
merce (the domain over which Congress has a sovereignty) is 
menaced." He points out that the " menace to health and 
morals " involved in child labor has a " locality," namely, the 
place in which the child is employed. He admits that a prohi- 
bition of interstate commerce would constitute a " deterrent " to 
this " menace " ; but he says that by such prohibition " the 
police power becomes operative outside of the domain of inter- 
state commerce ; and beyond the borders of that domain the 
police power of Congress, like the king's writ beyond his king- 
dom, does not run." 

This is a limitation of the power of Congress to regulate com- 
merce in the interest of public welfare — the police power — 
which is directly contrary to the decisions in the lottery and 
the white-slave cases. There the menace to health and morals 
was the conduct of a gambling business and improper practices 
through interstate commerce. The lottery proprietor sought 
his market through interstate commerce, and Congress took 
that market away from him in order that he might find his busi- 
ness unprofitable and discontinue it. Congress, in effect, abol- 
ished the lottery business ; and to that extent its exercise of the 
police power became " operative outside of the domain of inter- 
state commerce." Child labor is a menace to health and morals 
and it has more and more become a menace which involves 
matters of national concern. As a nation we are interested in 
the health and vigor of our future citizenship. Therefore, Con- 
gress steps in and says to the employers of children : You may 
not make use of the instrumentalities of interstate commerce in 
order to find a market for the goods which you have produced, 
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at the expense of the national interest in health and morals. 
The two cases seem identical from the point of view of the real 
purpose sought by Congress ; and if the police power of Con- 
gress, under the commerce clause, is limited to " the domain 
over which Congress has a sovereignty " and cannot be " oper- 
ative outside of the domain of interstate commerce," then the 
Lottery Case must be qualified or overruled. 

It is not true, however, that an admission of power in Con- 
gress to prohibit interstate transportation in any case where 
such prohibition will protect or advance the public health, safety, 
morals or welfare, involves an admission of arbitrary power to 
prohibit any or all interstate commerce. 1 The Fifth Amend- 
ment, while primarily adopted in the interest of protecting the 
personal and property rights of the individual against congres- 
sional aggression is, nevertheless, sufficient guarantee against 
any arbitrary or unreasonable use of the commerce power to 
affect seriously the jurisdiction of the states. In providing that 
Congress may not exercise even its admitted powers in such 
manner as to deprive a person of life, liberty, or property with- 

1 " Like the other powers granted to Congress by the Constitution, the power to 
regulate commerce is subject to all the limitations imposed by such instrument and 
among them is that of the Fifth Amendment." (Mr. Justice Brewer in Monongahela 
Navigation Co. v. United States (1893) 148 U. S. 312, 336.) See also Champion v. 
Ames (1903) 188 U. S. 321, 362, where Mr. Justice Harlan, in answer to the con- 
tention that if Congress could exclude lottery tickets from interstate commerce, it 
could arbitrarily exclude any article, replied: "The power of Congress to regulate 
commerce among the states, although plenary, cannot be deemed arbitrary, since it 
is subject to such limitations or restrictions as are prescribed by the Constitution. 
This power, therefore, may not be exercised so as to infringe rights secured or pro- 
tected by that instrument. . . . The possible abuse of a power is not an argument 
against its existence." In Adair v. United States (1908) 208 U. S. 161, 172, Mr. 
Justice Harlan said in considering an Act of Congress making it a criminal offence 
against the United States for an agent or officer of an interstate carrier to discharge 
an employee because of his membership in a labor organization : " The first inquiry 
is whether the . . . 10th section of the Act ... is repugnant to the Fifth Amend- 
ment of the Constitution, declaring that no person shall be deprived of liberty or 
property without due process of law. In our opinion that section, in the particular 
mentioned, is an invasion of the personal liberty, as well as of the right of property, 
guaranteed by that Amendment." This interpretation of the due-process clause of 
the Fifth Amendment was the basis for a similar interpretation of the due-process 
clause of the Fourteenth Amendment in Coppage v. Kansas (191 5) 236 U. S. I, 
io-ii. 
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out due process of law, the Fifth Amendment has effectively 
prevented arbitrary or unreasonable prohibitions of the right to 
ship or transport goods from one state to another. Such pro- 
hibitions, under the provisions of this amendment, will be valid 
only when they are reasonable regulations of private rights bear- 
ing a substantial relation to the betterment of evil conditions 
existing in the nation. They will be upheld only where exper- 
ience has demonstrated the existence of a menace to the public 
welfare and has developed a public opinion favorable to its 
legislative control. No serious disturbance of the relation be- 
tween the federal government and the states may be expected 
from the exercise of a power thus limited in the interest of the 
individual. Economy of governmental effort and substantial 
improvement in the public health and welfare may, however, 
be expected to follow congressional insistence, even though it 
be by indirection, upon maintenance in all of the states of 
standards which have been accepted and enforced in most of 
the states. 

Thomas I. Parkinson. 
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